UNITED STATES OF AMERICA 95 FERC 161,167
FEDERAL ENERGY REGULATORY COMMISSON

Before Commissonas  Curt Hébart, J., Charman;
William L. Massey, and Linda Bregthitt.

AES Southland, Inc. Docket No. IN01-3-001
Williams Energy Marketing & Trading Company

ORDER APPROVING STIPULATION AND CONSENT AGREEMENT
(Issued April 30, 2001)

This order gpproves the atached Stipulation and Consent Agreement that resolves dl issuesin
thisdocket. This docket was opened with ashow cause order issued by the Commisson on March
14, 2001 (show cause order). Thet order was based on informetion received in a preliminery, non-
public invedtigation conducted by the Commisson's &ff, which raised srious questions regarding
whether AES Southland, Inc., induding subsdiaries AES Alamitos, L.L.C. and AES Huntington
Beech, L.L.C. (cdllectivdy, AES) and Williams Energy Marketing & Trading Company (Williams)
vidlated contracts and tariffs on file with the Commission when two generation units located in Southern
Cdiforniawere unavailabdle to be digpatched by the Cdifornia Independent Sysem Operator (1SO).
The Market Overdght and Enforcement section, Office of the Generd Counsd (Market Oversght and
Enforcement) entered into a settlement agresment with AES and Williams with respect to dl issues
raised in the show cause order.

The Show Cause Order

Williamsisawholesdle Hler of dectric energy in Cdiforniawith authority to charge market
basd rates Williams hasfiled contracts with the Commisson in connection with its authority to meke
rdigbility must-run (RMR) sdlesto the ISO. Pursuant to these agreements, the 1SO may digpatch
desgnated unitsto provide energy and andillary service essentid to the rdiability of the Cdifornia
trangmisson netwark. Williams exdusvdy markets power from the Alamitos and Huntington Beech
plants which AES owns, operates and maintains. Williams and AES have executed a Capecity Sde
and Tadling Agreament (Talling Agreement) thet sets forth terms and condiitions

under which AES slIs power to Williams from the Alamitos and Huntington Beach plants.

IAES Southland, Inc. and Williams Energy Marketing & Trading Compary,
94 FERC 161,248 (2001).
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Unit 4 & the Alamitos plant and Unit 2 & the Huntington Beach plant were desgnated asRMR
unitsin the year 2000. The SO was ungbleto dispatch Alamitas 4 from April 25 through May 5,
2000 because it was unavailable for sarvice. Accordingly, to provide nesded rdidhility service, the
|SO cdled upon another Alamitos unit,
Alamitos 3, to provide replacement sarvice: The RMR contract terms regarding payment did not gpply
to service provided by the replacement unit. Ingteed, the 1SO cdled the
unit out-of-saquence, which meant thet the goplicable rate was the bid price that
Williams hed submitted for thet unit. The bid pricewas & or very near the then-maximum bid price of
$750 per megawatt hour.

In addition, the 1SO was unable to digpatch Huntington Beach 2 from May 6 through May 11,
2000 because it was d 0 unavailable for sarvice. The 1 SO cdled upon the only unit owned by AES
that could provide replacement service: Alamitos 5. Once again, the |SO's out-of-sequence call meant
thet Williams gpplicable bid price & or near $750 per megawait hour gpplied to the replacement
savice provided by Alamitos 5. The estimated average variadle operating cost of the non-RMR units
during the dates a isue was goproximately $63 per megawatt hour. The show cause order indicated
that Williams recaved goproximately $10.85 million in additiond revenue efter codts, and induding
interest, as aresult of the unavailahility of the desgnated RMR units from April 25 through May 11,
2000. Spedific information regarding the actions of AES and Williams rddive to the outages discussd
in this proceading is contained in a non-public Appendix to the show cause order.

The chief issues questioned by the show cause order were whether, and, if so, the extent to
which, (1) Williams and AES coordinated the timing and length of the outages and (2) AESTailed to
maintain the units according to Sandards sat forth in the
agreementsfiled with the Commisson. Actionsinconagent with rate agresments on file with the
Commission, such asthe RMR agreaments and the Talling Agreament, condlitute violations of section
205 of the Federd Power Act (FPA).2  In the show cause order, the Commission directed Williamsto
explan why its actions with respect to these matters did not violate contracts and tariffs on file with the
Commisson, and its market-basad rate authority. The order dso directed AESto explain why its
actions did not vidlate contracts on file with the Commission.

Procedural | ssues

216 U.S.C. § 824d (1994).
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On April 3, 2001, the Public Utilities Commisson of the State of Cdifornia (CPUC) filed a
natice of intervention in this docket pursuant to Rule 214(a)(2) of the Commisson's Rules of Practice
and Procedure®

The show cause order provided that the Commisson would publidy disdose the non-public
Appendix within five days of the date of the show cause order, unless Williams or AES provided a
judtification for continued confidentidity. Upon requests of AES, supported by Williams, the
Commission extended the time for filing ajudtification severd times. The show cause order A0
directed AES and Williamsto file arespongve pleading by April 3, 2001. Thisdeadinewas
subsequently extended to April 16, 2001.

The Agreement

Williams and AES have entered into an Agreament with Market Oversght and Enforcement
which, if goproved by the Commisson, would terminate thisdodket. In the Agreement, Williams
agressto refund $8 millionto the 1SO. This refund will reimburse the 1O for the additiond revenuesit
paid Williams because of the outages described above. Williams also agrees to a progpective condition
on its authority to make bulk power sdes a market-based rates. For aone year period beginning on
the date that the Commisson gpproves the Agreement, Williams will bear the finendd risk of
desgnated RMR unit outages. Under this provison of the Agreement, if an RMR unit a the Alamitos
or Huntington Beach plantsis unavailabdle due to aforced outage, the 1SO may cdl anon-RMR unit a
dther plant to provide replacement sarvice for the same price that the 1SO would have paid Williams
hed the desgnated RMR unit been available

The Agreament references the nonHpublic Appendix to the show cause order. The non-public
Appendix contains information obtained in the investigation that supported issuance of the show cause
order. The Agreament recognizesin part [V.D that the non-public Appendix containsinformation of
the type that would qudify for an exemption to public disdosure under the Freedom of Information
Act,* pursuant to subparts of section 388.107(g) of the Commission's regulations®

The Agreement isto be afind ssttiement of dl dvil and adminidrative daims of the Commisson
reating to the operation of Alamitos4 and Huntington Beach 2 from April 25, 2000 through May 11,
2000. Williamsand AES do not admit that they engaged in any vidlation or wrongdoing rdaing to any
metter thet is settled by the Agreement.

318 C.F.R. § 385.214(a)(2) (2000).
4See 5 U.S.C. §8 552(b)(7)(A) - (C) (1994).
°18 C.F.R. §§ 388.107(g) (1) - (3) (2000).
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Discussion

The Commisson finds thet the Agreement isfair and reasonabdle and in the public intere. It
expeditioudy resolves anumber of complex issues with respect to the operation of generation unitsin
an environment in which finendd incentives exigted for the withholding of capedity. By gpproving the
Agreameatt, the Commission makes no finding on the merits of the questionsraised in the investigation
and discussed in the show cause order.

The Commisson agrees with the datement in part 1V.D of the Agreement thet the non-public
Appendix contains the type of informeation thet is exempt from public disdosure. Public disclosure of
the non-public Appendix could interfere with continued enforcement proceadings with respect to bulk
power marketsin Cdifornia, and could have other adverse consequences aswel. Theinformationin
the nonHpublic Appendix satidfiesthe ariteriain FOIA and the subparts of the Commission regulations
cited above for public nondisclosure. Accordingly, the Commission will not make public the non-public
Appendix pursuant to section 1b.9(a) of its regulations without an order of acourt®

The CPUC, as agae commisson, became a party to this procesding upon thefiling of its
notice of intervention. The CPUC assarts thet refunds for abuse of market power should indudea
pendty, above the amount of the refund, to deter abusve behavior by market participants. In support
of its pogtion, the CPUC dites Pedific Gas & Hectric Compeny, 81 FERC 161,122 (1997), in which
the Commission discussad issues rdating to the market power abuse. The CPUC dso urgesthe

®Section 1b.9 of the Commission's regulations, 18 C.F.R. § 1b.9 (2000), states asfollows

All information and documents otained during the course of an
investigation, whether or not obtained pursuant to subpoena, and dl
investigative proceadings shdl be tregted as non-public by the
Commisson and its Saff exoept to the extent that () the Commisson
directs or authorizes the public disclosure of the investigetion; (b) the
information or documents are made amatter of public record during the
course of an adjudicatory proceeding; or (¢) disclosureis required by
the Freedom of Information Act, 5 U.S.C. 552. Procedures by which
persons submitting information to the Commission during the course of
an investigation may spedficaly ssek confidentid trestment of
information for purposes of Fresdom of Information Act disclosure are
st forthin 18 CFR part 3b and § 1b.20. A request for confidential
information for purpases of Fresdom of Information Act disdosure
shdl not, however, prevent disdosure for law enforcement purposes or
when disdosure is otherwise found gpproprigte in the public interest
and parmitted by law.
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Commisson to "condder ordering refunds akin to the treble damages which would be ordered in an
antitrust case"”

As discussad above, the Commisson makes no findingsin this proceeding. The Commission
hes nat conduded thet Williams or AES committed an abuse of market power. Therefore, thereisno
bessfor CPUC's proposed remedy thet the Commisson should order the companiesin this proceeding
to pay apendty in excess of any refund amount. Further, the Commisson's discusson of pendtiesin
Pedific Gas & Electric Company related to authority of the 1SO or the Cdifornia Power Exchange, not
the Commission, to order pendltiesin appropriate cases® In any evert, whilethe
Commission can order eqiteble remedies, such as disgorgement of unjust enrichment® the
Commission does not have authority to order treble damages as under the antitrust laws™©

In paragrgph (E) of the show cause order, the Commission directed the Generd Counsd and
persons designated by him to indtitute aformd, norHpublic investigation of any and dl vidlaions arising
out of conduct of Williamsand AES, induding their parents, subsdiary compenies and filiates, as
relevant, with repect to the operation, maintenance and sdes of power from the Alamitos and
Huntington Beach plantsin 2000 and 2001, with full subpoenapower. Thisorder does not affect thet
investigation, except that the formd investigation will not address the metters settled by the Agreement.

The Commisson's goprova of the Agresment terminates the show cause procesding.

The Commisson ordars

(A) The Commission gpproves the atached Stipulation and Consent Agreament without
modification.

(B) The Commisson's goprova of the Agreement does not conditute precedent regarding any
principle or issuein this docket.

(C) The show cause proceeding in Docket No. IN01-3-000 is termineted.

’CPUC Notice of Intervention, & 3.
881 FERC a 61,553-554.

9See, generdly, Transcontinental Gas Pipe Line Corp. v. FERC, 998 F.2d 1313 (5th Cir.
1993) (and cases cited therein).

195ee egq., Sunflower Electric Cooperative v. Kansas Power & Light Co., 603 F.2d 791
(10th Cir. 1979).
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By the Commisson. Commissoner Massey concurred with a separate
Satement attached.
(SEAL)

Linwood A. Wason, .,
Acting Secretay.



UNITED STATES OF AMERICA
BEFORE THE
FEDERAL ENERGY REGULATORY COMMISSON

AES Southland, Inc. Docket No. IN01-3-001
Williams Energy Maketing & Trading, Inc.

STIPULATION AND CONSENT AGREEMENT
[

The Market Overdght and Enforcement Section, Office of the Generd Counsd (Market
Oversght and Enforcement), Williams Energy Marketing & Trading Compeny (Williams) and AES
Southland, Inc., induding subsdiaries AES Alamitos, L.L.C. and AES Huntington Beach, L.L.C.
(cdllectivdly, AES Southland), enter into this Stipulation and Consant Agreement (Agreement). The
Agreament redlves dl issues arigng from or pertaining to anon-public, prdiminary invedigetion
(investigation) that Market Overgght and Enforcement conducted under Part 1b of the Commisson's
regulaions, 18 C.F.R. Pat 1b (2000), and that the Commission discussed in a Show Cause Order thet
it issued on March 14, 2000, AES Southland, Inc., 94 FERC 1] 61,248 (2001), induding the norn-
public Appendix thereto. The Agreement gppliesto only those events that occurred from April 25,
2000 through May 11, 2000 as stipulated and agreed upon below, rdaed to the Alamitos and
Huntington Beach generation plants, located in Las Angdes and Orange Counties, Cdifornig,
repectively.

Market Oversght and Enforcement, Williams and AES Southland hereby stipulate and agreeto
thefdlowing:

A. The Agreament rdates to two generdtion plants, Alamitos and Huntington Beach. AES
Southland, based in Long Beach, Cdlifornia, owns, maintains and operaes these plants. Williams
mearkets the power from them. AES Southland purchased the plants from Southern Cdifornia Edison
Company (Edison) in May 1998. Until May 15, 2000, Edison mantained and operated the plants
pursuant to written agreements with AES Southland, as required by section 363(a) of the Cdifornia
Public Utilities Code. One of these agreements, known as "' Operation and Maintenance Agreament,”
executed by Edison and AES Huntington Beech, L.L.C. on May 15, 1998, daesin pat asfollows
"Owner hasinterest in the short-term resullts achieved, compliance with dl laws and the long-term
impacts of Work on the Fadlity and, in preparing the O& M Flan and reguesting Change Orders from
timeto time, may take an ative rale in determining what Work should bedone™ The Alamitosplant is
comprised of 9x geam units and one combustion turbine pesking unit. Units 1 and 2 have agenerdting
cgpacity of 175 MW eech, Units 3 and 4 have a generdting cgpacity of 320 MW eech, and Units 5 and
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6 have ageneraing capadty of 480 MW each. The minimum run reguirement for Alamitos5is 70
megawatts. The Huntington Beach Units 1 and 2 have ageneraing capecity of 215 MW each. The
minimum run reguirement for Huntington Beach 2 is 20 megawdts

B. Williams, based in Tulsa, Oklahoma, isawholesde sdler of dectric power in Cdifornia
with authority granted by the Commission to charge market-based rates for energy and andillary
svices InMay 1998, Williams and AES Southland executed a Cgpedity Sde and Talling Agreement
(Talling Agreament). AES Southland filed the agreement with the Commission in Docket Nos ER98-
2184-004, ER98-2185-004 and ER98-2186-004. Williams and the Cdifornia Independent System
Opeaor (1S0) have entered into certain rdigbility mugt-run (RMR) agresments with respect to units at
the Alamitos and Huntington Beach plants known as Alamitos 4 and Huntington Beach 2. Williams
filed these RMR agreements with the Commisson on April 13, 1999 in Docket Nos ER98-441-000
and ER98-2550-000. Under the Talling Agreement, AES Southland provides fud converson services
and Hlsto Williams on an exdusive bads dl dependable cgpeaity from the Alamitos and Huntington
Beach plants (s wdl asfrom the AES Redondo Beech L.L.C. plant not & issue here).

C. The RMR agreements permit the 1 SO to issue digpatch notices only for the purposes of
mesting locd rdiability nesds or managing intra-zond congestion. The RMR agreaments and the 1ISO's
taiff dso datein subgance that the 1SO shdl issue digpatch notices whenever market bids cannot be
used to met rdiability needs. Under the RMR agreements, the 1S0 issues digpatch notices on a day-
aheed bads The RMR agreaments date that the 1SO may not issue a digpatch notice thet requires the
RMR unit's owner to provide sarvice in away that exceeds the RMR unit's design capebiliies Under
the RMR agreaments, in broad terms, the SO pays Williams ahourly availability payment (payable
monthly) for the availability of each RMR unit for digpatch by the 1SO, and asecond, varidble fee
intended to cover the variable cods of operating the RMR unit to stidy the ISO's digpatch notice. If
an RMR unit is not available for digpetch, the"Owner™ is not required to provide anon-RMR unit asa
ubditute; the 1ISO may initsdiscretion cal upon market bids to sy the generation requirementsit
determines are

needed. In thisevent, the SO paysthe owner or marketer of the market unit on an out-of-sequence
basis i.e, the price that the owner or marketer of that unit bid, rather than the price that would
otherwise goply to the RMR unit thet isunavailable. Certain non-RMR units owned by AES
Southland, and from which power was marketed by Williams, had goplicable bid prices during dll
periods of time rdevant to this Agreement a or near the |SO's then-prevailing bid cap of $750 per
megawatt hour. Fndly, the RMR agreaments date thet the units sl be operated and mantained in
acocordance with good indugtry practice and with due regard for the rdighility purpose of the
agreements.
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D. The Tdlling Agreement governsthe rights of Williams and AES Southland rdiverto the
operation and sdle of power from the Alamitos and Huntington Beech plants Williams pays AES
Southland afixed monthly payment in arrears, basad on the cumulative avalahility for each unit during
the contract year. See Talling Agreement (TA) 85.1. AES Southland guaranteed that Alamitos4 and
Huntington Beach 2 would each be available 86 per cant of the twelve-month period beginning on June
1, 1999 and ending on May 31, 2000. See TA §4.2 and Schedule4.2. Thefixed payment terms
provide incentives for AES Southland to achieve the guarantesd avallaaility of theunits  Fallureof a
unit to medt its guaranteed availahility resultsin apendty or "Non+Avalahility Discount” to AES
Southland under the Talling Agreement. See TA §4.3. The Talling Agreement datesthat AES
Southland will provide to Williams avallability notices for eech unit on aday-eheed bess See TA 8
8.1. Thesenaticesindicate whether, and the operationd limits and capecity levels under which,
Wiilliams can digpatch power from each unit for sdeinto the market. See TA 8881, 8.2, Units
undergoing maintenance may be unavailable for digoatch. The Talling Agreament spedifiesthree kinds
of outages: planned, maintenance and forced. A planned outage isaremovd of aunit from sarviceto
perform work on specific components that can be scheduled up to three yearsin advance and that has
apredetermined dart dete and duration. See TA 8 1.88 and Schedule 8.2. A maintenance outegeisa
removd of aunit from service to perform maintenance that can be deferred to the firgt Friday a leest
seven dayslater. See TA 8 1.64. A forced outageisaremovd of aunit from service for emergency
reasons or due to an unplanned component fallure or other condiition requiring remova when insufficient
time exigsto declare amaintenance outage. See TA 8 1.44. Timetha aunitisout of savicedueto a
maintenance or forced outage counts againg the avalahility of the unit in determining whether AES
Southland has met that unit's guarantead availability and whether the *Non-Availability Disocount”
goplies The Talling Agreement dates that Williams and AES Southland will work together to agree on
the timing of outages and will communicate with respect to the availability and Satus of eech unit. See
TA Schedule 8.2. 1t further datesthat AES Southland shall bear dl codts of operation and
maintenance and that it shal maintain the plantsin accordance with acoepted dectricd practices, asthat
temisdefined in the Tling Agreement. See TA §9.1. Findly, the Talling Agreement datesthet AES
Southland shd| operate the plantsin amanner nat inconsgent with the RMR agreaments. See TA 8
9.1.

E In February or March 2000, AES Southland identified a boiler tube lesk a devation 6
of Alamitos4. On April 11, 2000, AES Southland faxed amaintenance outage natice to Williams
dating that Alamitos 4 would be out of sarvice for aperiod of five days beginning April 25, 2000, to
repair thelesk. After the |SO review of the outage request, induding by the 1SO engineering g&ff, the
I SO gpproved the outage on April 14, 2000. AES Southland shut down Alamitos 4 on April 25 and
began repar on the tube lesk immediately. The lesk was repaired in aoout two days

F. On April 27, 2000, representatives of Williams and AES Southland discussed
extending the outage to permit additiond repairsto Alamitos4. After 1SO review of the extenson
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request, the 1SO gpproved an outage extension for an additiond Sx daysto (1) repair or replace
severd burners and assodiated eguipment, induding sainless sed flexible gas hoses, burner pandsand
gas horns, and (2) repair alesky hester drip line thet takes water from a hester to the condenser. This
work was completed by May 5, 2000. Alamitos 4 returned to service on May 6, 2000.

G. In materids thet Williams voluntarily provided to the Commisson g4t inthe
investigation, Williams disd osed that a non-managerid operations employee of Williamsindicated to
AES Southland thet Williams did not object to the extenson of the Alamitos 4 outage and the
employegs bdief that Williams could provide afinandd incentive for AES Southland to extend the
outage. Spedificdly, the employee indicated thet the proposad extension of the outage would not count
agand the avallability of the unit. However, Williams did not ultimatdy pay to AES Southland any
finanda inducement to extend the outage and AES Southland maintained control of the outage
schedule

H. Alamitos 4 was unavaladle beginning April 25, 2000. ThelSO cdled Alamitos 3 on
an out-of-sequence basis. The SO paid Williams a or very neer the bid leve of $750 per megawat
hour for power thet Alamitos 3 provided pursuant to the 1SO's daily out-of-sequence cdls for the
period April 25 through May 5. Williams dso sold power, or imbaance energy, from Alamitos 3 into
the market on these day's during hours when the market price was near its dally pesk.

l. On May 5, 2000, AES Southland faxed a forced outage notice to Williams gating thet
Huntington Beach 2 would be shut down the following day dueto nitrogen oxides (NOX) limitations
Huntington Beach 2 produces 1.07 pounds of NOx emissions per megawatt hour. X! When Williams

11 The date regulatory body governing air qudity in the Los Angeles metropalitan area, the
South Coagt Air Qudity Management Didrict (SCAQMD), hasimplemented aregime under which
cartain producers of emissons are eech dlotted afixed number of emissons credits during atwelve
month period dlowing them to produce emissons equd to the number of emissons credits held each
quarter. Emissons producers may lawfully excesd their annud dlocations by purchasing credits from
other producers willing to produce lower emissons. Under this regime, AES Southland was required
to expend emissions credits for each increment of nitrogen oxides (NOx) emissons produced by the
Alamitos and Huntington Beach plants. During April and May 2000, AES Southland had exceeded or
was a risk for exceeding its NOx emissons credits. Accordingly, AES Southland needed ether to
purchase additiond emissons credits or to curtall operations, otherwisg, it would risk exceeding its
goedified emissonslimits Additiond credits may have been avallable for purchase from other
producers of emissons, but the average prices of such credits if avallable, were between four and six

(continued...)
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presented to the ISO AES Southland's reason for the outage, the | SO's representative strongly
questioned, and basicdly rejected, the requested outage and sated that AES Southland should buy
auffident NOx creditsto operate the unit. Williams conveyed this response to AES Southland.

J Later on May 5, 2000, after AES Southland faxed the first forced outage notice to
Williams, but prior to Williams providing notice to AES Southland of the ISO's rgection of an outage
based on NOx, AES Southland faxed a second forced outage notice to Williams with respect to
Huntington Beach 2. The second natice cited a need to dredge the plant's dirculation tunnels*? Muss
shdlsand it had accumulated inthe

tunnds, causng operationd problems. Edison hed, when it owned the fadlity, successfully addressd
the problem posad by mussH larvee by scheduling and performing "hest tregts,”" heating the water inthe
dreulation tunndls and thereby killing thelarvae. This practice was discontinued in micksummer 1998
after AES acquired ownership of the plant, but while the Edison-AES Huntington Beech L.L.C.
Operation and Mantenance Agreement gill governed operation of the plant. Williams conveyed the
reason cited in the second natice to the 1 SO, which recognized the outage as forced. Pursuant to the
|SO taiff, the 1SO must acoept anatice of forced outage.

K. AES Southland arigindly naticed to Williams the Huntington Beach 2 outage for three
days. On May 6, 2000, thefirg day of the outage, the 1SO caled Alamitos 3 on an out-of-sequence
bass. OnMay 7, 2000, the SO did nat cal an out-of-sequence unit. From May 8 through May 11,
2000, the 1SO cdled Alamitos 5 out-of-sequence. Alamitos 5 produces 0.15 pounds of NOx
emissons per megawett hour. The SO did not continueto call Alamitos 5 out-of-sequence (or
otherwise) after the 11th, dthough dl other units a the Huntington Beach and Alamitos plants (except
for Alamitos 4, which had resumed providing RMR sarvice, and Alamitos 6) were unavailable due to
forced outages.

L. Williams submitted bidsfor Alamitos 5 for the days it was cdled out-of-sequence a or
near the then-exigting maximum bid amount of $750 per megawat hour. The SO paid Williams et or
veay near thisleve for an out-of-sequence dioatch of Alamitos 3 on May 6, 2000, and of Alamitos5

1. continued)
dollars per pound of NOx emissons per megawatt hour, adramaic increase over higoric prices

2The dirculating water system of the Huntington Beech plant consists of tunnels and ather
fadlitiesto provide the plant with ssawater for cooling. The seawater coolsthe exhaust Seamin the
main condensars  The ssawater enters the plant though atunnd outfitted with screensto prevent
marine debris from fouling the condensers heat exchangers. The screens, however, cannot intercept
musH larvae, which over time maure into adult mussds.
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from May 8 through May 11, 2000. Williams aso sold imbaance energy from Alamitos 5 during this
period. During the balance of May, Huntington Beach 2 remained unavailable, and therefore Williams
was uncble to recave revenues from the sde of power from this unit during thistime that Williams could
have received hed the unit been avallable

M.  OnMarch 14, 2001, the Commission issued a Show Cause Order in Docket
No. INO1-3-000. The order sated thet information obtained in the non-public investigation and
contained in anorHpublic Appendix to the order raised serious questions about the fallowing: (i)
whether Williams and AES Southland vidlated the RMR contracts and taiffs on file with the
Commission pursuant to section 205 of the Federd Power Act; (i) whether Williams acted
inconagtently with its market-basad rate authority and the Market Monitoring Information Protocols of
the SO taiff; and (jii) whether AES Southland violated the Talling Agreemert it filed with the
Commission pursuant to section 205 of the Federd Power Act. The order directed Williamsand AES
Southland to explain why the Commission should not require either or both of them to refund to the
1SO, within twenty days of the date of the order, gpproximately $10.85 million, representing the
additional sumsthet the 1SO paid Williams because Alamitos 4 wias unavailadle from April 25 through
May 5 and Huntington Beech 2 waas unavalladle from May 6 through May 11. The order dso indtituted
aformd, non-public invegtigetion into the operation, mantenance and sdes of power from the Alamitos
and Huntington Beach plants during 2000 and 2001.

A. Within five days of the dete that the Commisson gpproves this order, without
modification, and thet gpprova becomesfind, Williamswill refund to the 1SO the sum of $8,000,000.
Williams shdl credit this amount to any outstanding invoice thet Williams may possess with respect to
charges owed by the ISO to Williams Within five days of the last date by which Williams agreesto
credit the amount described in this paragraph, Williams will file with the Commisson in this docket a
refund report showing how Williams has completdy discharged its refund obligetion hereunder.

B. For one year dter the Commission gpproves this Agreament, Williams agrees to accept
the fallowing condition on its market-based rate authority. If an RMR unit a the Alamitos or
Huntington Beech plants thet the 1SO would have dispatched to provide voltage support or other
rliability service, conggtent with gpplicable RMR agreements is unavailable due to aforced outege,
the ISO may cdl anon-RMR unit, a ather the Alamitos or Huntington Beach plants, to provide thet
savice for the same compensation, induding gpplicable availability amounts, and under the same terms
hed the RMR units been available; provided that Williams obligation under this paragraph will in no
event extend to morethan atotd of two non-RMR unitsa any onetime,

V.
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A. Market Overdght and Enforcement, Williams and AES Southland acknowledge and
agree thet this Agreament is a settlement of adam investigated by the Commisson under its plenary
authority over wholesde dectridity ratesin interstate commerce and is a compromise and settlement of
disputed dams Nathing herein isintended to be an admisson on the part of Williamsor AES
Southland of any violation or wrongdoing rdated to any daims assarted in these procesdings

B. Market Overdght and Enforcement agreesto afull and complete sattlement of dl
adminigrative or avil damsthe Commisson has or may have againg Williams or
AES Southland, or any of their officers, directors, or employees @ther before the Commission or inthe
courts, rlaing to events that occurred rdative to the operation of Alamitos 4 and Huntington Beech 2
from April 25, 2000 through May 11, 2000, induding al mattersraised in the March 14, 2001 Show
Cause Order. The Agreement does not otherwise settle any agpect of the formd, non-public
invegtigation indituted by the Commisson in its March 14, 2001 Show Cause Order.

C. The Commission has made no findings on the merits with respect to dleged violations
referenced in the March 14, 2001 Show Cause Order. While not an admission of any wrongdoing,
Williams has taken action to ensure that no employee will in the future meke any Satement to AES
Southland that could be interpreted as ingppropriatey atempting to influence fadility operations. Upon
goprovd by the Commisson, this Agreement terminates the show cause procesding.

D. Market Oversght and Enforcement, Williams and AES Southland agree thet the non-
public Appendix referenced in the March 14, 2001 Show Cause Order contains the type of information
described in sections 388.107(g)(1) through (3) of the Commisson'sregulations, 18 CF.R. 88
383.107(g)(2) - (3) (2000). The Commission has nat, as of the date it gpproves this Agreement, made
public the nonHpublic Appendix. The nonHpublic Appendix was basad on the prdiminary invedigation
and as part of the Show Cause Order does not contain find findings: Upon gpprova of this
Agreament, the Commisson agrees that it will not make public the norHpublic Appendix pursuant to
section 1b.9(a) of its regulaions without an order of acourt.

E Market Overdght and Enforcement, Williams and AES Southland agree thet they enter
into this Agreament voluntarily and thet other than the agreements st forth herain, no tender, offer, or
promise of any kind whatsoever has been mede by any party to this Agreement, or any member,
employee, officer, director, agent or representative of any such party, to induce any other party to enter
into this Agresment.

F. If the Commission does not issue an order which becomesfind gpproving this
Agreament, without modification, this Agreement shal be null and void and of no effect whatsoever and
none of the parties to this Agreement shdl be bound by any of its provisons or terms, unlessthey
otherwise agreein writing.
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G. The underggned represantatives of Williams and AES Southland &ffirm
thet they have each reed the representations st forth in the Agreement, thet dl of the metters set forth
herein are true and correct to the best of their knowledge, information and bdief, and that they
undergand that the Agreement is entered into by Market Oversght and Enforcement in express
reliance on those representations.

H. The provisons of this Agreement are binding on Williams and its agents, successorsand
asdgns, and on AES Southland and its agents, successors and assigns

l. Williams and AES Southland waive judidd review by any court of any Commission
order gpproving this Agreement, without modification.

J Each of the underdgned warrants that he or sheis an authorized representetive of the
party designated, is authorized to bind such party, and acoepts this Agreement on the party's behdf.

K. This Agreement may be executed in counterparts

Agreed to and accepted:

Andrea Walfmaen, Lead Counsd Dae
Market Overdght and Enforcement

Alex A. Galdberg, Senior Regulatory Counsd Dae
Williams Energy Maketing & Trading Compeny

Robert H. Loeffler Dae
MORRISON & FOERSTER LLP

2000 Pennsylvania Avenue N.W.

Suite 5500
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Washington, D.C. 20006
Counsd for AES Southland, Inc.
UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

AES Southland, Inc. Docket No. IN01-3-001
William Energy Maketing & Trading Company

(Issued April 30, 2001)
MASSEY, Commissoner, concurring:

Theissue of whether generation has been withhdd from the Cdiforniamarket in order to drive
up pricesisacentrd concern in anumber of procesdings before us now. Exerdises of market power
through withhol ding cause severe economic digortions and harm that are difficult, if not impossible, to
rectify after thefact. Thus remedies for market misconduct must be comparably severe enough to act
asaddereat. | agree with the comments of the Cdifornia PUC on thisissue. Our enforcement seff
and the Commisson asawhole mugt inggt upon remedies thet are aggressve enough to act asa
deterrent to anticompetitive actions. In this repect, this settlement is not as frong as | would have
preferred.

For these reasons, | repectfully concur with today's order.

William

L. Masy
Commissoner



